5 Pick. 420, 22 Mass. 420, 1827 WL 2171 (Mass.)

Supreme Judicial Court of Massachusetts.

COMMONWEALTH
v.
KENISTON.

October Term, 1827.

*1 KENISTON was sentenced on the 6th of October, 1825, to solitary confinement for ten days and hard labor for two years, in the state prison, and was on the same day removed to the prison. On the first day of this term, which was the 16th of October, (Keniston being still detained in the prison,) the solicitor-general filed an information, stating a former conviction and sentence to hard labor for another offence, and praying that an additional punishment might be awarded, pursuant to St. 1817, c. 176.
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295 Penalties
   
295I Nature and Grounds, and Extent of Liability
     
295k2 k. Constitutional and Statutory Provisions. Most Cited Cases
If a statute creating or increasing a penalty be capable of two constructions, that construction which operates in favor of life or liberty is to be adopted; but it is not justifiable, in this more than in any other case, to imagine ambiguities merely that a lenient construction may be adopted.

Per Curiam.
We think the information should be filed before the prisoner's term of punishment has expired. The day of the commitment is to be reckoned as part of the term, for as the liberty of the subject is concerned, the statute ought to receive a construction favorable to the prisoner. It follows that this information was filed too late, and that the prisoner is entitled to be discharged.


S. D. Parker, for the prisoner.
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